Refugees acknowledged as much in including a provision to protect refugees from penalization for their unlawful entry and stay. 1 Nowadays, however, civil carrier sanctions and the criminalization of an overbroad conception of smuggling mean that those without their papers in order cannot board the thousands of cheap safe flights and ferries that bring other passengers to Europe daily. 2 EU Member States could make asylum and other legal routes of access more readily accessible without dangerous journeys, but the opposite trend is apparent-as the demand for refuge grows, access to asylum contracts and the demand for the services of smugglers grows.
Containment evidently has an immense cost in human lives. Those highly likely to be recognized as refugees in Europe are precisely those least likely to have legal means to get it. Take Eritrean refugees, for example: Eritreans flee a repressive regime, and their claims to asylum are generally recognized. It is now over six years since the October 2013 shipwreck of a boat carrying mainly Eritreans in which hundreds drowned. Although this event did seem to shock the conscience, in hindsight it prompted only a brief Italian operational response, and since then, deaths at sea have increased as a proportion of irregular arrivals using this maritime route. Within the Eritrean diaspora, the anniversary is moment to share public grief. It is a painful reminder of the unenviable choices facing a generation who face either oppressive conscription at home, precarious exile often in dire conditions in a neighboring country, or the dangerous journey to Europe. For other refugee diasporas, the dangerous journey to Europe has developed its own idiom. For Somalis, a specific term, going Tahriib, refers to facing the risks of protracted irregular journeys. Alternatively, bufus is the malaise of languishing in a camp, with few opportunities except the extremely rare and dwindling prospect of resettlement. The human costs of containment are not only deaths and injuries suffered on the move, but also debt burdens, exploitation risks, separated families, and disrupted communities.
Moreover, the human costs of refugee containment are not only meted out at a distance. The EU now supports a network of places of detention and containment at the EU's periphery in order to prevent would-be refugees from seeking asylum beyond. On any given day, the brutal manifestations of containment both outside and within the EU are all too evident. The head of the EU Fundamental Rights Agency, Michael O'Flaherty, recently described the EU hotspot in Moria, Greece, as "the single most worrying fundamental rights issue that we are confronting anywhere in the European Union." 3 The "hotspot" approach is one of the EU responses to the refugee arrivals of 2015. On November 21, 2019, the Greek government announced it would close some of the island camps, but it plans to move asylum-seekers into detention camps. Detaining en masse is a violation of EU, human rights, and refugee law, and the history of detention conditions in Greece suggests that human and degrading conditions tend to prevail.
II. The Political Costs of Containment
Illegalized asylum-seeking is deeply hypocritical, evidently. There are political costs to the lack of integrity in such a position, for sure. This Section turns to another stark political cost, namely that containment fails as a policy in that it does not actually contain. When it fails, it may do so spectacularly. 4 This is what happened in Europe in 2015, with one million people making dangerous journeys to Europe, with an estimated 3,770 deaths at sea. 5 Most traveled from Turkey to the Greek islands on unstable rubber dinghies and onward to Northern Europe to claim asylum. Bear in mind that Turkey has two land borders with the EU, both of which are fortified and the sites of documented border violence and deaths. When land borders are sealed, and regular means of cheap and safe travel legally blocked, refugees turn to other means of flight, particularly if they have the material means to do so.
Although 2015 was by no means only about Syrian displacement, without the Syrian conflict, the tipping point into something extraordinary seems unlikely. And that conflict began four years earlier. Displacement has been a tool throughout the Syrian conflict, with most of the population displaced multiple times within the borders of the country. Of those who fled outside of Syria, most remain in Turkey, Lebanon, and Jordan. 6 Europe had several years to address the potential of that Syrians would seek protection in Europe, and it effectively chose to hope that containment would work. The cost of doing nothing was to create demand for smugglers, and a political opportunity in particular for Turkey, keen to leverage refugees to its political advantage. It is unclear whether there was Turkish state complicity in the refugee exodus, but the Turkish state has evidently exploited the aftermath.
When the EU sought to control the refugee arrivals in 2016, it turned to extra-legal means, which so far have withstood legal challenge. The EU-Turkey deal entails additional aid to Turkey to support Syrian refugees and promises to examine Turkish nationals' visa-free access to the EU and reinvigorate the accession process. To contain the flow, they agreed to return refugees who arrived on the Greek islands to Turkey swiftly. Empirically, the impact of the EU-Turkey deal is disputed. There is little evidence to support the official claim that it restored control over admissions and good reason to support that the large influx was waning already. 7 The EU-Turkey deal has also distorted the political relationship between the EU and Turkey at a time when outside pressure against the seemingly inexorable slide towards authoritarianism is more needed than ever. Turkey's military incursion into Northern Syria, with all the human rights violations and atrocities it seems depressingly likely to entail, naturally prompted some fairlymuted criticism. 8 In response, Erdogan's impunity is all too evident: "Hey EU, wake up. I say it again: if you try to frame our operation there as an invasion, our task is simple: we will open the doors and send 3.6 million migrants to you." 9 Many scholars have problematized the distortive effective of migration control on other agendas. 10 Ruben Andersson and David Keen have written of the dangers of self-perpetuating "war on immigration," drawing persuasive analogies with the "war on terror" and "war on drugs." 11 There is increasing evidence of clear adverse impact on the ground, on human rights, and on efforts to foster good governance-especially across Africa. In particular, EU pressure to suppress mobility 5 and fight smuggling ends up often supporting oppressive policing, frequently cutting across regional commitments to liberalize movement. At their worst, EU funds and practices are supporting despots and perpetrators of atrocities 12 and creating state-based protection rackets for smuggling. 13 The response to the European refugee crisis has been politically costly in a wider sense, with reverberations beyond the treatment of refugees. Due to containment practices, refugee arrivals are unpredictable and invariably look like a crisis. Within Europe, the political costs have been increased polarization and a rise of right-wing populism. Irregular refugee arrivals are chaotic, unpredictable, and ripe to be exploited by fear-mongering politicians. What is really a crisis for refugees becomes a crisis for Europe. As Cas Mudde has explained:
[F]raming of a spike in asylum-seekers as a "refugee crisis," together with rhetoric linking this "crisis" to terrorism, created a "perfect storm" for the populist radical right. It brought their key issues-immigration, security, and Euroskepticism-to the top of the agenda, and it made voters more receptive to nativist, authoritarian, and populist appeals. 14 It remains to be seen whether this new normal really blocks legal reforms. Although we often assume refugee issues tend to polarize, there is sound evidence to support the view that European public opinion generally supports refugee protection once it has some limits, 15 in particular if it is in fair shares. 16
III. Rule of Law Costs of Containment
Although law is the tool to suppress refugee mobility, many containment practices are themselves an affront to legality. For example, we are currently witnessing the normalization of practices that entail human rights violations, such as routine immigration detention. 17 There are other rule of law costs of containment. This Section focuses on the EU-Turkey deal and the related practices in Greece as just one visible manifestation of how legality is undermined by containment.
Legally, the deal depends on the assessment of Turkey as a safe country for refugees. The preponderance of expert legal opinion, however, is that Turkey is not a "Safe Third Country" under the current legislative framework in EU law, and it also may not meet the threshold for safe returns under human rights law. 18 Initially, the Greek Asylum Appeals Committees followed the orthodox legal view and refused to permit refugee returns to Turkey. In an EU rightly preoccupied with rule of law crises, the EU response was extraordinary: It put immense pressure on Greece to alter the composition of these appeals bodies, in effect to lead them to come to a different legal assessment. Greece has since reformed the bodies' composition twice, diluting the independence of the bodies and removing the members with a human rights and UNHCR affiliation. 19 Meanwhile, at the EU level, the EU Courts deemed a challenge to the EU-Turkey deal inadmissible, declaring it not to be an EU act notwithstanding its profound legal effects and apparent authorship. 20 And later, in a 13-12 ruling in September 2017, the Greek Council of State decided that Turkey was after all an STC, and that this legal question did not warrant a reference to the CJEU. 21 The Greek higher courts have not been entirely supine in the face of the political pressures, however. The Greek Council of State also ruled that there was no legal basis for keeping refugees and asylum-seekers on the Greek islands, but the government continues to defy that ruling. 22 
B. Overcoming Crisis
Thus far, EU responses to the refugee crisis have largely been more of the same-more containment, more restriction. Indeed, the prevailing crisis narrative obscures the deeper causes of refugee arrivals in Europe. So rather than a recognition that "containment backfired," we have "Merkel invited a million refugees" and even the now widespread mythos of her breach of the Rechstaat in so doing. 23 Hilary Charlesworth's writings on crises reminds us that such distortion is typical of crisis narratives. 24 Although crises may sometimes serve as a catalyst for deep change, prompting a "never again" impulse, equally they can distract from structural problems or even generate policy paralysis. 25 Regrettably, policy paralysis is precisely what is currently evident in the EU. 26 One of the most depressing aspects of the policy discussion on legalizing access to asylum is the policy paralysis. Policy makers frequently claim that any moves to legalize access to asylum would just create more applications on top of the irregular arrivals. This claim rarely draws on any empirical evidence. We do know that the opposite holds-the best available evidence illustrates that restriction drives would-be migrants and asylum-seekers in particular into irregularity. 27 Smaller studies, and indeed much personal testimony, support the contention that refugees often try to flee legally and only turn to irregular means once there are no other options available. The narrative of Alan Kurdi's well-documented attempts to join family in Canada briefly politicized the issue of refugee admissions there. The notion that offering legal routes to travel-which by definition are cheaper, safer, faster, and legal-would not diminish demand for the services of smugglers -rests on a series of implausible hypotheses.
There are many ways to legalize mobility-after all, most mobility is legal. We don't need to design special processes for refugees, but rather we need to let refugees benefit from the opportunities for transnational mobility currently offered to others. Another important focus is on the role of private actors, both carriers and rescuers. It is the privatization of border controls that renders irregular flight deadly, and creates civil carrier sanctions, in particular, that need greater focus and attention, both legal and ethical. 28 So how do we move from perpetual crisis to a crisis as catalyst for change? One powerful discursive tool is to think in terms of atrocity rather than crisis. There is no particular agent implied in the term crisis; the term does not tell us who did what or who is responsible. Thinking about deaths at sea, dangerous journeys, and the comprehensive illegalization of refugee travel as an atrocity is not an obvious move, but is increasingly, plausible and ethical, and indeed, legal arguments have emerged to that effect. 29 While they may provoke resistance, they are crucial to reveal the deliberate policies and practices that underpin the global regime of refugee containment. Sikkink has identified some of the potential of international criminal justice to bolster human rights protections by ending impunity for perpetrators of mass atrocities. 30 In contemporary Europe, we are witnessing a distortion of the proper role of the criminal law-an overbroad criminalization of irregular migration itself and indeed, all forms of assistance, even life-saving assistance, to those cast as irregular migrants. We need to turn the gaze back to the creators of the practices of containment and seek new ways to ensure we understand the harms these practices inflict.
Beyond invoking the expressive power of holding to account, there are many small changes that could be made to ensure that refugee mobility is treated as part of refugee protection, not its antithesis. While there are no panaceas, and it is unlikely that refugee containment will be dismantled in toto, its impacts can be mitigated, and lawyers and legal scholars have an important role to play here. Admittedly, thus far, attempts to legalize access to asylum by litigation have also failed. The Court of Justice of the European Union ("CJEU") ruled against any duty to consider fundamental rights in visa processing in a case tailor-made for legal innovation. 31 Currently pending before the Grand Chamber of European Court of Human Rights ("ECtHR") is a case concerning consular obligations to consider human rights when assessing whether to issue visas. The outcome is not clear, but there is reason to hope that some legal advances may be made to increase legal access to asylum.
Without a rethink, the CEAS is destined to remain a policy failure, an ethical sore, and political tinderbox. In order to rethink, we must disrupt the settled crisis narrative from 2015, deal with the systematic failings of containment, and find workable alternatives. 
